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In the Supreme Cou.rt
of the State of U tab
EAST BENCH IRRIGATION COMPANY, ·,
et al.,
Plaintiffs and Respondents,
vs.
STATE OF UTAH; JOSEPH M. TRACY,
State Engineer of the State of Utah;
DESERET IRRIGATION COMPANY,
et al.,
Defendants and Appellants.

No. 8487

PETITION FOR AMENDMENT AND CLARIFICATION
OF WORDING OF DECREE

This petition is submitted to request the Court to clarify
and amend its decree entered August 11, 1956, in three particulars:
1. The Court has approved Paragraph 3 of appellants'

proposed decree, which paragraph contains the wording:
««That notwithstanding any provision in the Cox Decree to the contrary, as claimed by plaintiffs, for any
storage, use or change of point of diversion or place or
nature of use which plaintiffs may hereafter make under
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their applications, the defendants have a vested right
to have the waters of the South Fork of the Sevier
River flow past the Kingston measuring station, etc.

***"
This wording is objectionable because it provides that
whether or not respondents make any of the changes therein
provided, their rights as described in said Cox Decree are now
re-adjudicated and are limited or amended by this decree,
which is c.ontrary to law and to the express provisions of the
previous decision of this Court on this matter.
2. There appears a conflict between the last sentence of

Paragraph 4 of appellants' proposed decree and Paragraph 11
of respondents' proposed decree, both of which provisions
have been apparently approved by the Court and have reference
to the imposition and payment of the expenses necessitated by
this change. The sentence in Pargraph 4 of appellants' proposed
decree could be used to relieve appellants of present costs of
maintaining water commissioners by requiring respondents to
pay for all the costs and expenses relative to this change, inasmuch as these water commissioners now keep records and make
studies and make adjustments on the system based upon those
studies, whereas, Paragraph 11 of respondents' decree provides:
HAny additional cost in the administration of the
river system necessitated in the management shall be
borne by the applicants.''
This suggestion carries out the decree of the Supreme
Court requiring any additional expense in the management to
be borne by respondents. It is suggested that the decision be
modified by striking from the last sentence of Paragraph 4
of appellants' proposed decree any reference to expenses.
4
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

It is proposed that this Court therefore amend the following portion of its decision in the first paragraph on Page 4 of
the advance green copy:

uwe

also approve paragraphs 3 and 4 of the proposed nDecree" of appellants, except that such paragraphs should be amended as hereinafter pointed out.
Paragraph 3 states that appellants have a vested right
to the same flow of water past the Kingston Measuring
Station in the same quantity as it would have done
without the proposed changes, with the same houri y
changes as would have occurred under the old system.
Our previous decision did not require the hourly fluctuations. To try to duplicate the hourly fluctuations would
greatly complicate the administrative problems without
benefiting anyone, so this paragraph should be amended
so as to eliminate that requirement and require only
the same quantity of water per day as would have
flowed past that station but for the proposed changes.
Paragraph 4 also contains the same provision for houri y
fluctuations and it should also be amended to eliminate
that requirement."
to read as follows to reflect the changes suggested under Points
I and II.
((We also approve paragraphs 3 and 4 of the proposed Decree of appellants, except that such paragraphs should be amended as hereinafter pointed out.
Paragraph 3 states that appellants have a vested right
to the same flow of water past the Kingston Measuring
Station in the same quantity as it would have done
without the proposed changes, with the same hourly
changes as would have occurred under the old system.
Our previous decision did not requi~e the hourly fluct~
ations, and provided that such requzrement would exzst
only during such time as any of the changes herein
proposed were in operation. To try to duplicate the
5
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hourly fluctuations would greatly complicate the administrative problems without benefiting anyone, so that
paragraph should be amended so as to eliminate that
requirement and require only the same quantity of
water per day as would have flowed past that station
but for the proposed changes, and during such period
as any of the proposed chang.es are in operation. Paragraph 4 also contains the same provision for hourly
fluctuations and it should also be amended to eliminate
that requirement, and any reference to expenses should
be eliminated as that provision appears in Paragraph
11 of respondents' proposed decree this Court has approved.''
3. In its decision this Court states:
((The judgment should provide that the proposed
changes in place of diversion and place and manner of
use of respondents' waters shall not be made until they
show to the satisfaction of the State Engineer that by
following the changes proposed in their testimony they
can make a saving in the amount of water consumed
on their presently operated property.''
In view of appellants' contentions on this point (which
this Court has rejected) , this provision should be clarified so
as to prevent the subjecting of respondents to the personal or
political whims of an antagonistic State Engineer who could
use this provision to satisfy his negative determination of this
matter, irrespective of the Court's approval of this undertaking.
It is therefore suggested that the second sentence of the
last paragraph on Page 4 of the green advance copy of the
Court's decree, which reads:
HUnder such holdings the judgment should provide
that the proposed changes in place of diversion and
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place and manner of use of respondents' waters shall
not be made until they show to the satisfaction of the
~tate ~ngin~er that by following the changes proposed
tn thetr testimony they can make a saving in the amount
of water consumed on their presently operated property ."

be amended to read as follows:
~~under

such holdings the judgment should provide
that the proposed changes in place of diversion and
place and manner of use of respondents' waters shall
not be made until the State Engineer is satisfied that
respondents can provide from direct flow, or waters
held in storage or otherwise, an amount of water at
Kingston to compensate for any deficiency which might
occur. ''

ARGUMENT
POINT NO. I
PARAGRAPH 3 OF APPELLANTS' PROPOSED DECREE, UNLESS MODIFIED, CONSTITUTES A RE-DETERMINATION AND ADJUDICATION OF APPELLANTS' RIGHTS UNDER THE COX DECREE, IRRESPECTIVE OF WHETHER OR NOT THE CHANGES ARE IN
OPERATION.
Under Point 2 of the Court's previous decree the Court
states:
C«Plaintiffs claim that throughout the years they have
diverted and beneficially used substantially all of the
available waters awarded to them by the Cox Decree.
* * * The upper users cannot by a change in place of
7
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diversion or by a change in the place or nature of use
consume more water than would have been consumed
without the change and thereby deprive the lower users
of their rights to use such waters without impairing the
vested rights of such lower users."
After a discussion of several paragraphs under this Point
No. 2, the Court states:
((Although it would be difficult to prevent plaintiffs
from making such increased consumptive use of this
water" (i.e. by changing to more water consuming
crops or cultivating presently irrigated and non-irrigated
pasture lands) ((and assuming without conceding that
they may rightfully do so, still, that is not controlling
here for such increase would not require the approval

of an application for a change of place of diversion or
place or purpose of use of their waters. * * * We therefore conclude that defendants have a vested right to
have the same quantity of water under such changes
as they would have had without them and that the
time when such water shall be available to them shall
not be materially changed so as to detrimentally interfere with their use of such waters. * * * A lower user
of the water of a natural stream, as we have seen, acquires a vested right as against all upper users that they
shall not increase the amount of water consumed after
he makes his appropriation by a change of place of
diversion or place or maner of use and thereby deprive
him of the use of such water. * * * Our problem is
not whether plaintiffs have abandoned their rights but
whether they have acquired the right by such changes
to deprive the lower users on the stream of the right
to such water which the lower users have used continuously since they initiated their appropriations."
It is evident from the above quotations that the requirement that waters be diverted, accounted for and applied on
8
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the basis of past records at Kingston, shall apply only during
such times as any of the operations under these change applications are in force. In other words, Paragraph 3 of appellants'
proposed decree should be qualified by insertion of the phrase
that the appellants have the right to the same amount of water
at Kingston as would have been there in the past only during
such times as the changes are in operation. There rna y be occasions when the waters will not be applied to new lands and
waters will not be diverted for storage. During such times the
rights of the parties are as set forth in the Cox Decree and that
Decree, not this, must govern the State Engineer and control
the diversions by the various parties.
The Court having pointed out that it did not propose to
decree whether the plaintiffs rights under the Cox Decree were
as contended by respondents, assuming the changes were not
in effect, this Court should not permit appellants by an ambiguous wording of their proposed decree to achieve an adjudication of respondents' rights under the Cox Decree and modify
those rights irrespective of whether or not the changes were
being effected, and saddle respondents with additional expense
of management and a diminution of water rights when the
changes are not in operation.
POINT NO. II
THE BURDEN OF RESPONDENTS ON EXPENSES IS
ONLY TO PAY ANY ADDITIONAL EXPENSE INCURRED IN THE ADMINISTRATION OF THE RIVER
SYSTEM.
As heretofore pointed out, the last sentence of Paragraph
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4 of appellants' proposed decree and Paragraph 11 of respondents' proposed decree both cover the matter of expenses.
As further pointed out, the record demonstrates that the
water commissioners for many years have kept records and have
adjusted stream flow in accordance with those records. The
provision of Paragraph 4 of appellants would require respondents to pay all of the costs of the studies.
As further pointed out, the record demonstrates that the
water commissioners for many years have kept records and
have adjusted stream flow in accordance with those records.
The provision of Paragraph 4 of appellants would require respondents to pay all of the costs of the studies.
Paragraph 11 of respondents' proposed decree, approved
by the Court, imposes on respondents the burden of any additional costs. It is suggested, therefore, that the only provision
of the decree having reference to costs should be that as contained in Paragraph 11 of respondents' proposed decree, and
that the Court should amend its reference to Paragraph 4 of
appellants' proposal by eliminating therefrom any reference to
expenses.
POINT NO. III
RESPONDENTS SHOULD NOT BE LEFT TO THE
POLITICS AND PERSONAL DISCRETION OF AN ALREADY ANTAGONISTIC STATE ENGINEER BEFORE
THE CHANGES CAN BE EFFECTED AND AFTER THE
EXPENDITURE OF GREAT SUMS IN EFFECTING THE
CHANGES.
10
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In support of our second suggested amendment we desire
to point out that the Court has established a basic policy of
protecting the lower users by requiring to pass Kingston on
any given day that the changes are in operation the same amount
of water as would have passed Kingston under like circumstances without the changes in effect. If such an amount of water
has not passed Kingston on any given day or period, the State
Engineer is then directed to take from respondents and have
pass Kingston an additional amount necessary to make up the
deficiency.
This practice has been in effect for years, for the Court
will recall that the record in this case shows a practice of the
water commissioners on this river to adjust any over-appropriation by any user by cutting down his direct flow right during
any given period to compensate and make up to any lower user
such over-appropriation.
The requirement which this Court should have made is
one which requires only the establishing to the satisfaction of
the State Engineer that should any deficiency occur at Kingston,
waters can be released from storage, from direct flow rights
or through any other method, including all of the proposed
changes of drainage of lands and water tables, to meet the
requirements of quantity of water at Kingston. So long as it
is evident that the commissioner can supply any deficiency at
Kingston from any of these sources, the lower users, appellants,
are adequately and fully protected. There is no necessity for
the State Engineer to be satisfied that we have by draining all
of our lands accomplished all of the contentions made by respondents, for it may well be that an accomplishing of half
of our aims will be a substantial benefit, and that the use of
~
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storage water and the more efficient use of water will itself
represent sufficient justification for the installation and further
continuance of operation of a reservoir, with canals and diversion works as proposed. Respondents may well determine to
forego a portion of their direct flow rights to meet the requirements at Kingston in order to make effective a system
which will provide them water when needed to insure the raising of crops while using only a portion of the lands now
irrigated.
It is therefore suggested that as heretofore indicated, the
wording of the decree which now requires us to satisfy the
State Engineer that by making changes in drainage we can save
the amount of water consumed on presently irrigated property
be amended to provide and demonstrate that we can produce
at Kingston at any time from storage, direct flow or otherwise,
any amount necessary to meet a deficiency.
As the present State Engineer has on many occasions stated
that he would have to be given a Ouija Board to administer this
decree, we do not feel that these respondents should be required to satisfy the mind of a person so antagonistic to the
contentions of these respondents as the State Engineer. We do
suggest that the requirement of water at Kingston is the substantial and adequate protection to appellants, whether or not
that requirement is met in one manner or another by respondents. All that is necessary is to demonstrate that we can deliver
any water required.
Respectful!y submitted,
McKAY, BURTON, McMILLAN AND RICHARDS
Attorneys for Plaintiffs and Respondents
720 Newhouse Building
Salt Lake City, Utah
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